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BLANDY v. HALL. 



A rule requiring the school to be 
opened with religious exercises, where 
attendance upon such exercises is not 
obligatory, has elsewhere been held to 
be a reasonable rule ; and during such 
exercises all pupils may be required to 
lay aside their books, observe good at- 
tention, and bow the head during prayer : 
Spiller v. Woburn, 12 Allen 127 ; McCor- 
miclc v. Burt, 95 111. 263. Some deci- 
sions have gone further, and have held 
that pupils may be required to read the 
Bible, as a school exercise, even against 
the protest of the parents : Donahoe v. 
Richards, 38 Me. 376 ; Wall v. Cooke, 
7 Am. Law Beg. (O. S.) 417. 

It is, however, equally competent for 
the school board to exclude the Bible 
from the school where its presence is not 
expressly required by law : Bd. of Ed. 
v. Minor, 23 Ohio St. 211. 

It has been held that a request from 



parents and spiritual adviser that pupils 
be excused from school to attend religious 
exercises will furnish no valid excuse for 
such absence, and that for such absence 
pupils may be excluded from the school : 
Ferriter v. Tyler, 48 Vt. 444. As to 
general power to expel for absence, see 
Burdick v. Babcock, 31 Iowa 562 ; King 
School Bd.,"l Mo. 628 ; s. c. 36 Am. 
Rep. 499; Russell v. Lynnjietd, 116 
Mass. 365. 

While the decisions in some of the 
cases cited seem to carry the principle to 
an unnecessary extent, that laid down 
in the principal case seems reasonable, 
and wc have been nnable to find any 
authorities holding an opposite view. 
See 2 Kent's Com. *196, note "j," lat- 
ter part ; 2 Story on Const., sec. 1871, 

1873. 

M. D. Ewell. 
Chicago. 



Supreme Court of Ohio. 
BLANDY'S ADMINISTRATOR v. HALL & CO. 

Mortgages invalid against the creditors of a mortgagor are invalid against his 
assignee for the benefit of creditors. 

The lien of such a mortgage is not preserved by a clause in the assignment except- 
ing from its operation all existing liens and providing that such liens shall not be 
affected thereby. 

Where a statute requires the entry, on a chattel mortgage, of a certain statement, 
a defect in such statement cannot be cured by conditions contained in the mortgage 
but not referred to in the statement. 

Error to the District Court of Washington County. 

On the 9th of February 1867, John L. Taylor executed to Henry 
Blandy a chattel mortgage on certain property therein described, 
to indemnify Blandy as surety for Taylor on certain indebtedness 
therein specified. On this mortgage was entered a statement veri- 
fied under oath as follows : 

" The State of Ohio, Muskingum County, ss. 

Henry Blandy, mortgagee, being duly sworn, upon his oath 
6ays that the within-named mortgagor, John L. Taylor, is indebted 
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to him in the sum of $1030, with interest; that the said claim is 
just and unpaid; and that to secure the payment of the same, the 
within mortgage has been executed to him in good faith. 

Henry Blandy." 

On the 31st of March and the 16th of April, respectively, Taylor 
executed to Blandy other chattel mortgages, similar in all respects 
to the foregoing, except as to names, dates, amounts and description 
of property. These several mortgages were duly filed. 

On the 19th of April 1877, Taylor executed to one Alexander 
Johnson a deed of assignment for the benefit of his creditors, describ- 
ing certain property, real and personal. This deed contains the 
following clause : 

" This conveyance includes all the real and personal property 
owned by me, whether specifically described herein or not, except- 
ing from the operation of this assignment all existing liens, which 
are not to be affected hereby ; excepting therefrom and saving and 
reserving to the said John L. Taylor his homestead, and all other 
rights and property to which he may be entitled under the home- 
stead exemption or other laws of Ohio." 

This deed was duly filed in the probate court, in Muskingum 
county, and subsequently Henry Blandy was appointed trustee for 
the benefit of creditors in the place of Alexander Johnson, 
assignee. 

Henry Blandy, as successor of Johnson, converted the assigned 
property, including the chattels embraced in the foregoing mort- 
gages, into money, and filed in the probate court his account, 
claiming a credit of $1082.78 on account of moneys paid as surety 
for Taylor, under the chattel mortgages aforesaid. 

The probate court allowed the credit claimed by Blandy, holding 
the mortgages to be valid liens against the general creditors of the 
assignor. 

The creditors, Benedict, Hall & Co. and others, appealed from 
this judgment to the Court of Common Pleas, Muskingum county, 
where the preference of Blandy 's mortgages over the claims of gen- 
eral creditors was denied. The judgment of the Common Pleas, on 
error, was affirmed by the District Court. 

Moses M. Granger and A. W. Train, for plaintiffs in error. 

John King, T. J. Taylor and J. T. Crew, for defendant in error. 
Vol. XXXIII.— 33 
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The opinion of the court was delivered by 

McIlvaine, J. — Two questions are presented in this case: 1. In 
the administration of the assigned estate, did the mortgage of 
Blandy have priority over the claims of other creditors ? 2. If not, 
did the exception of liens in the deed of assignment give precedence 
to Blandv over the other creditors ? 

1. At the time these mortgages were executed it was provided 
by statute that every mortgage of goods and chattels shall be abso- 
lutely void, as against the creditors of the mortgagor, unless the 
mortgagee, his agent or attorney, "in case the said instrument shall 
have been given to indemnify the mortgagee against a liability as 
surety for the mortgagor, shall enter thereon a true statement of 
such liability, and that said instrument was taken in good faith 
to indemnify, against any loss that may result therefrom," &c. : S. 
& C. 475, § 1, and 66 Ohio L. 345, § 2. 

In Hanes v. Tiffany, 25 Ohio St. 549, it was held that the omis- 
sion to enter upon a chattel mortgage the statement required by 
the statute, renders the mortgage void as against the creditors of 
the mortgagor, and a mortgage void as to creditors is void as against 
the assignee for the benefit of creditors. But, in Gardiner v. Par- 
malee, 31 Ohio St. 551, it was held where the affidavit (statement) 
refers to matters contained in the mortgage, the matters thus referred 
to are to be regarded as part of the affidavit (statement). These 
cases are referred to and approved in Nesbit v. Wortz, 37 Ohio St. 
378, and, we think, are conclusive on the question now under con- 
sideration. These mortgages of Blandy were given to indemnify 
him against a liability as surety for the mortgagor. This fact is 
stated in the mortgages, but such statement is not entered on the 
mortgage nor verified by the affidavit of the mortgagee, nor is it 
referred to in the affidavit. The statement in the affidavit simply 
is that the mortgagor is indebted to the mortgagee in the sum 
named ; that the said claim is just and unpaid ; and that to secure 
the payment of the same, the within mortgage has been executed to 
him in good faith. This is not a true statement of the liability 
as surety against which the mortgage purports to be indemnity, 
and no reference is made in the affidavit to any matter that can 
supply the omission. 

We admit that a substantial compliance with the requirement of 
the statute is sufficient. What does the statute require ? That the 
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mortgagee shall state, under oath, what the liability is for which 
he is bound as surety, and the mortgage was given in good faith to 
indemnify him against loss as surety from such liability. The affi- 
davit states the mortgagor is indebted to the affiant, and that the 
mortgage was given in good faith to secure the payment of such 
debt. No reference is made to the contents of the mortgage, and 
for that reason we think the mortgage is void as against the 
creditors of the mortgagor. 

2. As to the next question. The deed of assignment " excepts 
from the operation of the assignment all existing liens which are 
not to be affected thereby." By no fair interpretation of this 
clause can it be said that the assignor intended to except from the 
operation of the assignment his equity of redemption in the mort- 
gaged property. The assigned estate was administered on the 
theory that the equity of redemption passed to the assignee for 
the benefit of creditors. What, then, was the purpose of this 
clause ? We think there can be no doubt that the intention was 
to secure the mortgagees the full amount of their liens to the extent 
that such liens were valid as against the assignor. 

Can such purpose be accomplished by such means ? We think not 
Undoubtedly these mortgages were valid as against the assignor, 
but void as against his creditors. By the assignment the rights 
of creditors passed to the assignee as matter of law. The posses- 
sion of the assignee was the possession of creditors. The right 
of creditors to seize the property in the hands of the assignee did 
not exist, but the assignee was bound, in law, to administer the 
trust for their benefit. Every right which the creditors might have 
asserted against the property before the assignment, the assignee is 
bound to secure for their benefit after the assignment. Liens invalid 
as against creditors at the time of assignment remain invalid. These 
mortgages were void as against creditors at the time of the assign- 
ment, unless they were made valid by the clause of the deed of 
assignment now under consideration. The validity or invalidity 
of an alleged lien is a question of law. It does not depend on the 
will of the grantor in an alleged mortgage. This clause neither 
validated nor invalidated the mortgage in any respect ; nor did it 
except or assume to except from the operation of the assignment 
the mortgaged property. The property was assigned subject to 
the liens upon it, and it is the law, not the dictation or convention 
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of the parties which determines the validity of the liens, and against 
whom they exist. 

Judgment affirmed. 

Johnson, C. J., took no part in the decision. 



Subject to what Assignee Takes. 
— As a general proposition, an assignee 
for the benefit of creditors takes the 
property subject to all prior equities : 
Williams v. Winsor, 12 R. I. 9 ; Moody 
v. Sitton, 2 lied. Eq. 382 ; Codwise v. 
Gelston, 10 Johns. 507 ; Haggerty v. 
Palmer, 6 Johns. Oil. 437 ; From v. 
Dmvman, 11 Ala. 880; Reed v. Sands, 
37 Barb. 185 ; Leger v. Bonaffe, 2 Id. 
475 ; Addison v. Burckmyer, 4 Sandf. 
Ch. 498 ; 5(oio v. Yariuood, 20 111. 497 ; 
Goodwin v. Mix, 38 Id. 115 ; Griffin v. 
Marquordt, 17 N. Y. 28 ; Plunkett v. 
Carew, 1 Hill Ch. 169; Roberts v. Cor- 
bin, 26 Iowa 315 : Tharpe v. Dunlap, 4 
Heisk. 674 ; Warren v. Fenn, 28 Barb. 
333 ; Corn v. Sims, 3 Mete. (Ky.) 391 ; 
Garrison's Appeal, 2 Grant Cas. 216; 
Slate v. Patten, 49 Me. 383 ; Stockett 
y. Goodman, 47 Md. 54 ; Seay v. Rome 
Bank, 66 Ga. 609 ; Zuring v. Cox, 78 
Ky. 527 ; incumbrances : Corning v. 
White, 2 Paige 567 ; Walker v. Miller, 
11 Ala. 1067 ; Crosby v. Hillyer, 24 
Wend. 280 ; Van Heusen v. Radcliff, 
17 N. Y. 580; Melton's Appeal, 32 
Penn. St. 121 ; Swoyer's Appeal, 5 Id. 
377 ; Twelves v. Williams, 3 Wluirt. 485 ; 
Wurtz v. Hart, 13 Iowa 515 ; Dimon v. 
Dehuonico, 35 Barb. 554 ; Hogan v. 
Strayhorn, 65 N. C. 279 ; In re Howe, 
1 Paige Ch. 12 5; O'Hara v. Jones, 46 
111. 288 ; Willis v. Henderson, 5 Id. 13 ; 
and set-offs : Bank of Harrisburg v. 
Sherlock, 16 Bajikr. Reg. 62 ; Ainslie 
v. Boynton, 2 Barb. 258 ; Fry v. Boyd, 
3 Gratt. 73; Wharton v. Hopkins, 11 
lied. 505 ; Haywood v. McNair, 2 D. 
& B. 283. But sec McConnaughey v. 
Chambers, 64 N. C. 284. 

Thus, he takes real estate subject to 
equitable liens for the purchase-money : 



Corn v. Sims, 3 Mete. (Ky.) 391 ; and 
see Zariny v. Cox, 78 Ky. 527 ; and ex 
isting mortgages: Wurtz v. Hart, 13 
Iowa 515 ; Dimon y. Delmonico, 35 Barb. 
554; Luchenbach v. Brickenstein, 5 W. 
& S. 145 ; judgment liens. See Crosby v. 
Hillyer, 24 Wend. 280. But compare 
Mifflin v. Rarey, 3 Rawle 483; me- 
chanics' liens: Twelves y. Williams, 3 
Whart. 485 ; Murry v. Hutcheson, 8 
Abb. N. Cas. 423 ; and legacies charged 
upon it : Couch v. Delaplaine, 2 N. Y. 
397 ; Swoyer's Appeal, 5 Penn. St. 377. 
Likewise, he lakes deposits in bank 
subject to any lien which the bank may 
have on the same : Beckwith v. Bank, 3 
Whart; 485 ; goods levied upon subject 
to the levy : Crosby v. Hillyer, 24 Wend. 
280 ; and, as stated, debts and choses 
in action subject to the right of set-off in 
the debtor : Bank of Harrisburg v. Slier- 
lock; Ainslie v. Boynton; Fry v. Boyd; 
Wharton v. Hopkins ; Haywood v. 
McNair, supra. 

The owners of subsisting and valid 
liens on, and equities in, the property 
assigned, are in no wise affected in their 
rights by the fact of the assignment. A 
prior mortgagee, for example, may fore- 
close his mortgage after the assignment 
as effectually as if it had not been made ; 
and if the assignee sells the mortgaged 
property the interest of the mortgagee is 
transferred to the fund arising from the 
sale: Lindermann v. Ingham, 36 Ohio 
St. 1. 

When Equity, Lien or Set-off 

MOST HAVE BEEN ACQUIRED. — The 

equity, lien, or set-off, to be available, 
must have been acquired prior to the 
taking effect of the assignment : Smith 
v. Brinckerhoff, 6 N. Y. 305 ; Myers v. 
Davis, 22 Id. 489 ; Marline v. Willis, 
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2 E. D. Smith 524 ; Bank v. Knox, 19 
Gratt. 739, 747 ; Birdwell v. Cain, 1 
Caldw. (Tenn.) 301 ; Brashear v. West, 
7 Pet. 608. 

But it has been held that a lien attach- 
ing subsequent to the making of the as- 
signment and prior to its acceptance by 
the trustee has precedence : Crosby v. 
Hillyer, 24 Wend. 280. 

A set-oft', to be maintainable against 
the assignee, must have been also due at 
the time of the assignment : Wells v. 
Stewart, 3 Barb. 40 ; Keep v. Lord, 2 
Duer 78 ; Lawrence v. Bank, 3 Rob. 
142; Beckwith v. Bank, 9 N. Y. 211; 
Myers v. Davis, 22 Id. 489 ; Lockwood 
v. Beckwith, 6 Mich. 168, 175. Contra. 
Maas v. Goodman, 2 Hilt. (N. Y.) 275. 
And see Morrow v. Bright, 20 Mo. 
298 ; Fry v. Boyd, 3 Gratt. 73. It is 
not sufficient that it became due before 
suit was commenced : Hicks v. McGrorty, 
2 Duer 295. Or, if a judgment, it must 
have been obtained before the assign- 
ment : Ogden v. Prentice, 33 Barb. 160. 

A creditor cannot set off his claim 
against the value of goods purchased at 
the assignee's sale : Bateman v. Connor, 
1 Halst. L. 104. 

Assignee not a " Bona-fide Pub- 
chaser." — It has been attempted to 
establish the doctrine that an assignee 
for the benefit of creditors is a "bona 
fide purchaser" for value within the con- 
templation of the registry and other acts 
designed for the protection of such par- 
ties, and hence not bound, for instance, 
by prior equities of which he had no no- 
tice at the time of the assignment ; but 
while this view has been entertained by 
several courts : Dey v. Dunham, 2 Johns. 
Ch. 182 ; Wickham v. Martin, 13 Gratt. 
427 ; Evans v. Greenhow, 15 Id. 153 ; 
Exchange Bank v. Knox, 19 Id. 739; Hol- 
lister v. Loud, 2 Mich. 309 ; Gates r. 
Labeume, 19 Mo. 17. Also see Wise v. 
Winter, 23 Mo. 237 ; Hardcastle v. 
Fisher, 24 Id. 70 ; the prevailing opin- 
ion is that unless there be a consideration 
therefor of some sort at the time, or 



some right given up, an assignment for 
the benefit of creditors will not constitute 
the assignee nor the creditors bona fide 
purchasers for value within the meaning 
of such statutes, but they will, so far as 
such provisions are concerned, take sub- 
ject to prior and valid equities and liens, 
whether or not they had notice of them : 
Clark v. Flint, 22 Pick. 231 ; Frow v. 
Dowman, 11 Ala. 880 ; Walker v. Miller, 
Id. 1067 ; Pierson v. Manning, 2 Mich. 
444 ; Knowles v.-Lord, 4 Wliart. 500 ; 
Haggerty v. Palmer, 6 Johns. Ch. 437 ; 
Griffin v. Marquardt, 17 N. Y. 28 ; 
Maas v. Goodman, 2 Hilt. 275 ; Willis 
v. Henderson, 5 111. 13; Slade v. Van 
Vechten, 11 Paige 21 ; Arnold 1 !. Grimes 
2 la. (Clarke) 1 ; Wolf v. Eicheiberger, 
2 P. & W. (Penn.) 346 ; Twelves v. 
Williams, 3 Whart. 485 ; Vandyke v. 
Christ, 7 W. & S. 373 ; In re Howe, 1 
Paige Ch. 125; Leger v. Bonaffee, 2 Barb. 
475 ; Taylor v. Baldwin, 10 Id. 637 ; 
Sieman r. Austin, 33 Id. 20 ; Reed v. 
Sands, 37 Barb. 1 85 ; Schieffelin v. 
Hawkins, 14 Abb. Pr. 118 ; s. C. 1 
Daly 294 ; Ray v. Birdseye, 2 Denio 
626 ; Wood v. Robinson, 22 N. Y. 567 ; 
Van Waggoner v. Moses, 26 N. J. L. 
570 ; Bridgford v. Barbour, 80 Ky. 529. 
Lien Void as to Creditors. — The 
doctrine of the principal case expressed 
in the first paragraph of the syllabus, 
namely, that "a mortgage void as to 
creditors [by reason of some inherent 
defect or a failure to file or have re- 
corded] is void as against an assignee 
for the benefit of creditors," is not un- 
controvertcd. Indeed, although it is 
supported by the former decision of the 
same court in Hanes v. Tiffany, therein 
cited, and decisions elsewhere : Building 
Association Vt Willson, 41 Md. 506 ; 
Swift v. Thompson, 9 Conn. 63 ; Rood 
v. Welch, 28 Id. 157 ; In re Leland, 10 
Blatch. 503; Barker v. Smith, 12 Bank. 
Reg. 474, it is contradicted by decisions 
of courts of very high authority : Vanheu- 
sen v. Radcliff, 17 N. Y. 580 ; Mellon' s 
Appeal, 32 Penn. St. 121 ; Luckenbach 
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v. Brickenstein, 5 W. k S. 145; 
Wakeman v. Barrows, 41 Mich. 363 ; 
and consult Williams v. Winsor, 12 R. 
I. 9 ; Lockwood v. Slevin, 26 Ind. 124 ; 
Dorset/ v. Smithson, 6 Harr. & Johns. 
61. These different decisions proceed 
upon different theories as to the position 
of the assignee and the relation he sus- 
tains to the several parties interested in 
the assignment. The one class consider 
him as the representative of the creditors, 
and possessing, in such capacity, the 
most of their rights and powers ; the 
other, treat him as the representative of 
the assignor, and subject, in his rights 
and powers, to all things to which the 
assignor himself was subject. Thus, in 
the principal case, as has been observed, 
the judge delivering the opinion of the 
court, said : "By the assignment the 
rights of creditors passed to the assignee 
as matter of law. The possession of the 
assignee was the possession of creditors. 
The right of creditors to seize the pro- 
perty in the hands of the assignee did 
not exist, but the assignee was bound, in 
law, to administer the trust for their 
benefit. Every right which the creditors 
might have asserted against the property 
before the assignment, the assignee is 
bound to secure for their benefit after 
the assignment," while in Mellon's Ap- 
peal, supra, it was said that " the 
assignee is the representative of the as- 
signor, and is affected by all the equities 
which existed against the property in the 
hands of his assignor, enjoying his 
rights, and no others, except that the 
property is protected from execution in 



his hands. He is in no sense the repre- 
sentative of the creditors, and, therefore, 
cannot take to himself any of their 
rights. ' ' 

Conveyance Fraudulent and 
Void as to Creditors. — The authori- 
ties are in like dispute as to the power 
of the assignee to take advantage of the 
common statutory provision that convey- 
ances (including mortgages) in fraud of 
creditors shall be void ; some holding 
that he has this power : Pillsbury v. 
Kingon, 33 N. J. Eq. 287 ; 8. c. 36 
Am. Rep. 556 ; Hallowell v. Bayliss, 10 
Ohio St. 537 ; Waters v. Dashiell, 1 Md. 
455. See also Freelar.d v. Freeland, 102 
Mass. 475 , Shipman v. jEtna Ins. Co., 
29 Conn. 245 ; Shirle v. Long, 6 Rand. 
735 ; while others hold that he has not : 
House v. Cremer, 13 Neb. 298 ; Hein- 
richs v. Woods, 7 Mo. App. 236 ; Sere 
v. Pitot, 6 Cranch 332 ; Estabrook v. 
Messersmith, 18 Wis. 572 ; Browning v. 
Hart, 6 Barb. 91 ; Leach v. Kilsey, 7 
Id. 466 ; Maiders v. Culiers, 1 Diev. 
164 ; Carr v. Gale, 3 Woodb. & M. 68 ; 
Flower v. Cornish, 25 Minn. 473 ; Hakn 
v. Salmon, 20 Fed. Rep. 801. 

When Lienholder Entitled to 
Dividend. — A creditor who has a claim 
secured by a lien is entitled to a dividend 
from the assignee only on such residue 
of his claim as may remain unpaid after 
he has exhausted the property subject to 
his lien: Re. Knowles, 13 R. I. 90; 
Wurtz v. Hart, 13 Iowa 515. 

L. K. MlHILLS. 

Akron, Ohio. 



Supreme Court of Nebraska. 
STATE ex rel. WEBSTER v. NEBRASKA TELEPHONE CO. 

Where a corporation or person assumes and undertakes to supply a public demand, 
made necessary by the commerce of the country, such as a public telephone, such 
demand must be supplied to all alike, without discrimination. 

Telephone companies being common carriers of news, all persons are entitled to 
equal facilities in the enjoyment of the benefits to be derived from the use of the tele- 



